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STATE OF W SCONSI N ) I N SUPREME COURT

Dar nel | Jackson,

Petitioner-Appel | ant-Petitioner, FI LED

Ve DEC 14, 2010

Dani el Buchl er and Matt hew Frank,

A. John Voel ker

Acting O erk of Suprene
Respondent s- Respondent s. Cour't

REVI EW of a decision of the Court of Appeals. Affirned.

M1 ANN WALSH BRADLEY, J. The petitioner, Dar nel |
Jackson, seeks review of an unpublished decision of the court of
appeals affirmng an order denying his petition for a wit of
certiorari.?! In a prison disciplinary proceeding, Jackson was
found guilty of inciting a riot. He contends that the

proceedi ng viol ated procedural due process.

! See Jackson v. Buchler, No. 2006AP948, unpublished slip
op. (Ws. C. App., Dec. 13, 2007), affirmng an order of the
circuit court for Dane County, Maryann Sum, J.
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12 Video evidence is the focus of Jackson's initial due
process argunents. He asserts that the video footage underm nes
or contradicts the other evidence considered by the adjustnent
commttee, rendering the evidence of his guilt constitutionally
i nsufficient. Additionally, he contends that the video footage
is exculpatory or inpeaching evidence, which should have been

di scl osed to hi munder Brady v. Maryland, 373 U. S. 83 (1963).

13 We determne that the video footage is inconclusive
and neither underm nes nor contradicts the evidence considered
by the adjustnent commttee. We further conclude that with or
wi thout the video footage, there was sufficient evidence of
Jackson's quilt. Under the facts presented by this case, we
need not and do not determ ne whether any version of Brady—
limted or ot herwi se—appl i es to prison di sciplinary
pr oceedi ngs.

14 Addi tionally, Jackson asserts that his due process
right to an inpartial decisionmaker was violated because a
menber of his adjustnment commttee also had "substanti al
i nvol venent” in the incident because she participated in the
i nvestigative process. Based on this record, we cannot conclude
as a matter of law that the conmttee nenber's involvenent in
the incident was "substantial."

15 Accordingly, we affirmthe court of appeals.

I

16 At approximately 1:40 p.m on Novenber 11, 2004,
several New Lisbon Correctional Institution security guards were
attacked and injured by three inmates: Jame Vest, Bernard
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Treadwel | , and Al vin Kenney. The attack occurred at the A Unit
officers' station, which is located between the A Unit Side 1
and Side 2 dayroons. According to the subsequent investigation,
many inmates participated in the assaults by purposefully
rushing toward the officers' station and positioning thensel ves
to participate in the riot.

17 Al though the attack itself appears not to have been
recorded by security caneras, video footage of the Side 1 and
Side 2 dayroons was used in the investigation. Many i nmates
were disciplined as a result of their participation in the riot.

18 At the time of the riot, Darnell Jackson was worKking
in the prison barbershop, which abuts the Side 1 dayroom There
is no evidence or allegation that Jackson directly participated
in the riot.

19 Nevert hel ess, staff i nvestigators uncover ed
information inplicating Jackson as a |eader responsible for
inciting the attack. Two i nmates who requested confidentiality
stated that they had direct personal knowl edge of the
ci rcunstances which led to the riot. Both stated that Jackson
who used the alias "Wz," acted in a |eadership position in a
gang called the Vice Lords. Both indicated that prior to the
riot, Jackson nmet wth the inmates and instructed them to

assault the guards.?

2 At least two other inmates gave statements that appeared
to inplicate Jackson. One inmate stated that Jackson came out

of the barbershop where Vest, Treadwell, and Kenney were
| ocated, and then returned to the barbershop prior to the
assaul t. Another inmate stated that Jackson was "a five star

general for the Vice Lords.™
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7110 A conduct report was issued, which cited Jackson for
inciting a riot® and for group resistance.* The conduct report
noted: "Tapes from the NLCI A Unit and NLClI exterior caneras
from 11/11/04 have been utilized by the investigators of the
11/11/04 riot."

11 As set forth in the conduct report, the i nformnt

referred to as Cl#1 stated in part:

Darnell Jackson is calling it for the Vice Lords and

P- St ones. | saw inmate[s] putting their boots and
gloves on and | knew sonething was going to happen.
Vest, Treadwell, Darnell Jackson and Al vin Kenney were

all huddled up first in the hallway. Al the people
who assaulted the staff are V.L. and P-Stones
(Rangers). | also saw Lipsey and Ward outside in the
hal lway talking to "Wz" (AKA Darnell Jackson.) | saw
Wz in the hallway, everybody had on boots and gl oves.

The informant referred to as Cl#2 stated in part:

Li psey (Sanmuel) was on crutches and cane back to the
unit from HSU. Li psey stated to the inmates on the
unit that he saw Love being attacked and the guards
had him on the ground and were beating him Treadwell
and Vest then went to Wiz (who is first in conmand)
and told him about Love. Wiz was behind the
i nci dent . He stated to them "You guys know what you
have to do."

12 The conduct report concluded that "Jackson is in a

| eadership position with the Vice Lords, called for the assault

3 Wsconsin Adnin. Code DOC § 303.18 provides: "Any innmate
who encourages, directs, commands, coerces or signals one or
nore other persons to participate in a riot is guilty of an
of f ense. "Riot' neans a disturbance to institutional order
caused by a group of 2 or nore inmtes which creates a risk of
injury to persons or property.”

* See Ws. Adnmin. Code DOC §§ 303.20, 303.03(4).

4
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to happen, and was talking to the three inmates who assaulted
staff seconds before the assault took place.” Further, it
stated that the confidential informants "are believed to be
credible as their statenents were obtained separately. Nei t her
inmate had know edge of the other's statenent.” It determ ned
that "[t]he statenents were consistent with and corroborated one
anot her."

13 Jackson was provided with a copy of the conduct report
and a notice of his right to a hearing. He submtted an
affidavit, which asserted that at no time did he talk wth
Treadwel |, Vest, or Kenney, and that he had nothing to do wth
the attack. He further contended that he is no |onger a nenber
of the Vice Lords, that he was never a nenber of the P-Stones,
and that he never acted in a |eadership position with those
gangs.

14 According to his affidavit, on the afternoon of the
riot Jackson was in the prison barbershop cutting Inmate Piel's
hair. He heard a |oud commption and saw i nnat es gat hered around
the TV nonitor. Jackson contended that he left the shop for 15
seconds to ook at the TV nonitor, but he could not see what was
happening and returned to the shop. After he finished cutting
Piel's hair, Jackson |eft the shop. At that tine, there was a
comotion at the sergeant's desk, and he saw Treadwell, Vest
and Kenney swinging their fists and kicking soneone. He
proceeded towards his cell.

15 The Security Ofice granted Jackson's request to
present the testinony of two inmates, Larry Piel and Bernard

5
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Treadwel | . It denied Jackson's request to present the testinony
of two additional inmates, Sanuel Lipsey and Jam e Vest, and one
Department of Corrections (DOC) officer, Captain Harrel. The
office explained that Jackson did not provide good cause to
denonstrate that the additional W tnesses could provide
essential testinony.?>

116 Jackson, Piel, and Treadwel|l testified at the hearing.
The two confidential informants did not testify.

17 The adjustnment commttee found Jackson gquilty of
inciting a riot and not guilty of group resistance. As a result
of this disposition, Jackson's release date was extended by 179
days.

118 Lieutenant Panela Zank conpleted form DOC-84, entitled
"Disciplinary Hearing: Reasons for Decision and Evidence Relied
on," (hereinafter, "Hearing Decision"). As provided in the
Hearing Decision, the commttee found it "nore |ikely than not
i nmate Jackson conmtted the act of inciting a riot." The
Hearing Decision explained that the commttee "evaluated all the

evi dence, confidential statenments and testinony and reached its

> Wsconsin Admin. Code DOC § 303.81(1) provides in part:
"The accused may directly or through an advocate make a request
to the security office for witnesses to appear at the mgjor
violation hearing . . . . Except for good cause, an inmate my
present no nore than 2 witnesses in addition to the reporting
staff nmenber or nmenbers.”

During his admnistrative appeals, Jackson asserted that
the denial of his request to call these wtnesses was a due
process violation. However, he has not renewed this argunent in
the circuit court, the court of appeals, or this court.
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conclusion that the statenents in the conduct report are

correct.” It concluded that Jackson's testinony was "less
credible" and that "inmate wtness testinony [was] not
credi ble. ™

19 The Hearing Decision form contained a section for the
adjustnment conmttee to set forth the physical evidence it
relied upon in reaching its decision. That section provided
that anmong other evidence,® the conmittee relied on "video"
evidence in finding Jackson guilty.

20 Jackson timely appealed to Warden Buchler.’ Anong
ot her cl ainms, Jackson contended that Lt. Zank's participation in
the hearing violated DOC rules and his due process right to a
fair and inpartial hearing, and that there was insufficient
evidence to establish his qguilt. He asserted that Lt. Zank was
anong the officers who investigated the assault, that she had
interviewed Jackson about the incident, and that she asked
Jackson to sign a waiver of his hearing rights. Jackson made no
cl ai mregardi ng vi deo evi dence.

21 Warden Buchler affirmed the commttee's decision,
concluding that there was sufficient evidence to sustain its

determ nation of quilt. He also found that "Lt. Zank did not

® The other evidence listed in the Hearing Decision
i ncludes: statenent in the conduct report, other testinony,
confidential wtness statenents, C 120, diagram and gang
coordi nator credential s.

" See Ws. Adnmin. Code DOC § 303.76(7).
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have substantial involvenent in the incident to warrant not
being on the hearing commttee."

122 Following the inmate conplaint procedures outlined in
Ws. Admn. Code Ch. DOC 310, Jackson filed two offender
conplaints with the institutional conplaint examner. His first
conplaint raised issues related to the statenents of the
confidential informnts. That conplaint was dism ssed. Hi s
second conplaint asserted that the commttee violated Ws.
Admin. Code DOC § 303.82(2)% by permtting Lt. Zank to
participate as a nenber of the adjustnent conmmttee. The
institutional conplaint exam ner recomended that the conplaint
be dism ssed, concluding that "Lt. Zank did not have substanti al
involvenent in the investigative process."” On review, the
corrections conplaint examner found "no procedural error of
consequence” and also recomended that the conplaint be
di sm ssed. Utimately, the Secretary of the DOC accepted the
recomendati on and di sm ssed Jackson's conpl ai nt.

123 Jackson filed a petition for a wit of certiorari in
the circuit court pursuant to Ws. Stat. § 801.02(5).° The

petition advanced four argunments for consideration: (1) the

8 Wsconsin Admin. Code DOC § 303.82(2) provides: "No person
who has substantial involvenent in an incident, which is the
subject of a hearing, may serve on the commttee for that
heari ng. Comm ttee nenbers shall determne the subject matter
of the hearing in advance in order to allow replacenent of
committee nmenbers if necessary and thereby avoid the necessity
of postponing the hearing."

® All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.



No. 2006AP948

adjustnment conmttee inproperly relied on the confidential
informants' statenents; (2) Lt. Zank's participation on the
commttee denied Jackson a fair tribunal; (3) the commttee gave
i nadequate reasons in support of its determnation of guilt; and
(4) certain evidence, including the video evidence, should have
been but was never discl osed.

124 Jackson's petition for certiorari triggered the
respondents' obligation to transmt the record to the circuit
court. Prior to transmtting the record, Wirden Buchler
reviewed the conduct report and the record once nore.?' He
remanded the Hearing Decision to the adjustnment commttee and
instructed the commttee to renove from its decision the

reference to a video:

| can find no substantiation that there was a video
showing M. Jackson's involvenment in this incident.
However, for the reasons | indicated on the initial
appeal form. . . , | find no reason to alter the
deci si ons and di sposition of t he di sciplinary
hearing[.] Therefore, | amremanding this back to the
original hearing conmttee only for a correction of
the record on form DOC-84 regarding physical evidence
used for this hearing.

125 As a result of the warden's correction, the record
that was provided to the circuit court contained an anended
Hearing Decision in which the word "video" was crossed out. No

video was included in the agency's record.

19 See Ws. Adnin. Code DOC § 303.76(7)(e).
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26 Jackson filed a notion to strike the return.' Anmong
other clains, he asserted that "[t]he video tape which was used
against the petitioner as physical evidence was not in the
return and was illegally renoved from the record,” and that by
removing this evidence from the record, the respondents were
attenpting to evade judicial review In his witten brief to
the circuit court, Jackson explained that video footage of the
incident "ostensibly would have shown Jackson did not exit the
Bar ber Shop and purportedly converse and/or signal participants
in the disturbance.”

127 The respondents disputed Jackson's claim that the
war den had renoved video evidence fromthe record. Rather, they
contended that "[t]he adjustnent commttee in the instant case
erroneously included a reference to a videotape in the evidence

relied on section of the [Hearing Decision]."?

The respondents
further asserted that even if such a tape existed, Jackson would

have no right to its production.

1 When an agency transmits its record to a circuit court
for certiorari review, the agency's record is sonetinmes referred
to as the "return.”

In addition to his notion to strike the return, Jackson
filed a notion to conpel the production of certain evidence, a

notion to stay the proceedings until the court decided the
nmerits of the notion to strike, and a notion challenging the
sufficiency of evidence submtted for in canera review. In its

final decision on the nerits of the petition, the circuit court
denied all of Jackson's notions.

12 To explain this alleged mistake, the brief asserted that
the Novenber 11 assault "resulted in disciplinary proceedings
agai nst nunerous inmates,"” nmany of whom were directly involved
in the assault and were depicted in video footage of the event.

10
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128 In a witten decision, the circuit court affirmed. | t
conducted an in-canera review of the confidential informnts’
statenents and determ ned that they satisfied the requirenents
for admssibility of confidential statenents found in Ws.
Admin. Code DOC § 303.86.%° The court concluded that substanti al
evi dence supported the commttee's decision and that based on
the confidential informants' statenents, the commttee could
reasonably conclude that Jackson encouraged and directed the
inmates to assault staff.

129 Turning to the clains based on video evidence, the
circuit <court stated that Jackson failed to exhaust the
adm ni strative renedi es provided by the DOC. Nevert hel ess, the
court interpreted the warden's August 29 letter as "reflect[ing]
the fact that no video was actually reviewed during the
di sciplinary process." Because the adjustnent commttee found
the evidence sufficient wthout any video evidence, the circuit
court determ ned that Jackson's argunents about the video were
moot. Further, the "m staken reference to video footage" in the

Hearing Decision was harm ess error because "the conmttee does

13 Wsconsin Adnin. Code DOC § 303.86(4) provides: "If the
institution finds that testifying would pose a risk of harm to
the witness, the commttee nay consider a corroborated, signed
statenment under oath from that wtness wthout revealing the
witness's identity . . . . The adjustnment conmttee shall reveal
the statenment to the accused inmate, though the adjustnent
commttee may edit the statenent to avoid revealing the identity
of the wtness. . . . Two anonynous statenents by different
persons may be used to corroborate each other.™

11
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not discuss video evidence anywhere in its reasons for
deci sion. "

130 Finally, the circuit court concluded that Lt. Zank's
participation in the adjustnent commttee was proper. It cited
Ws. Admn. Code DOC 8§ 303.82(2), which provides that "[n]o
person who has substantial involvenent in an incident, which is
the subject of a hearing, may serve on the commttee for that
hearing." The court concluded that the type of "involvenent"
contenplated by the code provision is involvenent in "the riot
itself, not the investigation that foll owed."

131 In an unpublished decision, the court of appeals

affirnmed the circuit court. Jackson v. Buchler, No. 2006AP948,

unpubl i shed slip op. (Ws. . App., Dec. 13, 2007). It agreed
with the «circuit <court that the ~confidential informants

statenents were adm ssible, that they corroborated each other,
and that they provided sufficient evidence to sustain the
commttee's finding of guilt. Id., 7911-13.

132 Wth regard to Jackson's argunents about video
evidence, the court of appeals asserted that "Jackson has not
provided us with any rule or case law that gives hima right to
excul patory evidence." 1d., T14. It concluded that an inmate's
right to present physical evidence does not establish that the
inmate is entitled to obtain evidence from prison officials.
Id.

133 Finally, the court of appeals concluded that Ws.
Adm n. Code DOC § 303.82(2), which bars a person wth
"substantial involvenent" in an incident from sitting on the

12
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adj ustnent conmttee, was anbi guous. The term "invol venent”
could be limted to involvenent in the events giving rise to the
disciplinary charge, or it could also include involvenent in the
investigation of the incident. Id., f95. Neverthel ess, the
court of appeals declined to interpret the code provision
because Jackson made no argunment that Lt. Zank's participation
in the investigation was "substantial." Id., ¢910. Jackson
petitioned this court for review

134 At the first oral argunent, Jackson persuasively
argued that video footage depicting the hallway outside the
barbershop could provide extrenely relevant evidence. He
advanced that the confidential informants' statenents would be
seriously wundermned if video footage depicting the hallway
outside the barbershop existed and Jackson was not shown
huddling with the assailants. The respondents countered that
"[t]here is nothing in the record to indicate whether any
vi deot apes exist that mght support Jackson's assertion of
i nnocence. "

135 A mpjority of this court was troubled by the state of
the record. In an order issued after the oral argunent, we
expl ai ned: "Because a video that was once in the record is no
longer in the record, this court is being asked to decide the

| egal issues presented to us wthout access to the evidence."

4 When we accepted Jackson's petition, we directed the
parties to address additional questions related to exhaustion of
admnistrative renedies and the applicability of Brady v.
Mar yl and, 373 U S 83 (1963), to prison disciplinary
pr oceedi ngs.

13
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Jackson v. Buchler, No. 2006AP948, unpublished order (Ws. S
Ct., Feb. 2, 2010).

136 We concluded that "the present record is insufficient
for us to determne whether the petitioner's rights have been
violated[] under any legal theory." |1d. Therefore, we retained
jurisdiction of the appeal, but remanded for the circuit court
to "receive the video in question and perform an in canera
review of the video to determ ne whether it is exculpatory and
material ." 1d.

137 On remand, the circuit court received four video clips
from the DOC, which have now been added to the record. The
circuit court concluded that this evidence was neither materi al

nor excul patory:

[Ajfter having watched the video with counsel, | now
determne that it is neither exculpatory nor naterial

for Darnell Jackson's claim This is because it does
not either support or refute Darnell Jackson's claim

that he never left the barbershop. The video itself
does not continuously or even sporadically show the
bar bershop door. | think that neans that it is sinply

not excul patory.
W directed the parties to file sinultaneous briefs about the
effect of the circuit court's oral decision on the case, and we

schedul ed the matter for a second oral argument.?®

> Prior to the argunent, Jackson filed a notion seeking
permssion to play a two-mnute portion of the video footage
during oral argunent. W granted the notion and directed the
parties to file a stipulation of fact, describing in relevant
detail the events depicted.

14
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[

138 On certiorari, a court's review of an agency decision
is limted to four basic inquiries: (1) whether the agency kept
wWithin its jurisdiction; (2) whether it acted according to |aw
(3) whether its actions were arbitrary, oppr essi ve, or
unreasonabl e and represented its will and not its judgnment; and
(4) whether the evidence presented was such that the agency

m ght reasonably nmake the determination it did. State ex. rel

Staples v. DHSS, 115 Ws. 2d 363, 370, 340 N W2d 194 (1983).

As part of this inquiry, the court may consider whether the

petitioner was denied due process of |aw State ex rel. VWarren

v. Schwarz, 219 Ws. 2d 615, 628-299, 579 N.W2d 698 (1998).

139 In the present case, our inquiry is focused on whet her
the procedures enployed by the adjustnment conmttee satisfied
due process. When evaluating the weight of the evidence on
certiorari review, a court will affirm the agency's view of the
evidence if "reasonable mnds could arrive at the sane

concl usion"” reached by the agency. State ex rel. Palleon v.

Musol f, 120 Ws. 2d 545, 549, 356 N W2d 487 (1984). Whet her
the agency's disciplinary procedures satisfied due process is a

guestion of I aw, which we review independently of the

The parties' joint stipulation set forth the follow ng
facts: The video footage depicts Side 1 of the A Unit of the New
Li sbon Correctional Institution. The door to the barbershop is
not shown conti nuously throughout the video segnment. Jackson is
not depicted at any tinme during the video segnent.

Further description of the individuals and events depicted
in the video clip is set forth belowin the analysis.

15
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determ nations rendered by the agency, the circuit court, and
the court of appeals. Warren, 219 Ws. 2d at 629.
11

40 Jackson advances three due process argunents. Two
relate to video evidence, and the third relates to the
inpartiality of the adjustnment commttee. Before addressing the
merits of Jackson's due process clains, we address the threshold
question of whether this court Jlacks authority to decide
Jackson's clains related to video evidence under the doctrine of
exhaustion of renedies.

41 Wsconsin Stat. 8 801.02(7)(b) provides: "No prisoner
may comence a civil action or special proceeding, including a
petition for a common law wit of certiorari, wth respect to
the prison or jail conditions in the facility in which he or she
is or has been incarcerated, inprisoned or detained until the
person has exhausted all available admnistrative renedies that
the departnent of corrections has pronulgated[.]" If an innate
wishes to challenge the procedures wused by an adjustnent
commttee in a prison disciplinary action, he or she nust follow
the procedure outlined in Ws. Admn. Code Ch. DOC W have
interpreted 8§ 801.02(7)(b) to require exhaustion of
constitutional challenges even when raising the challenge in an

adm nistrative proceeding would be futile. State ex rel

Hensley v. Endicott, 2001 W 105, 19, 245 Ws. 2d 607, 629

N. W2d 686.
42 In this <case, there is no dispute that Jackson
commenced an "action"—here a common law wit of certiorari—

16
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that is properly before the court.® Rather, the parties dispute
whet her Jackson, now properly before the court, is entitled to
raise specific clains that were not raised in the admnistrative
proceedi ngs and were first argued in the circuit court.

143 This inquiry is conplicated by the unusual facts of
this case, as well as anbiguities in the agency record. On
certiorari, a court reviews the record of the agency. In this
case, however, prior to transmtting the record to the circuit
court, the warden remanded the case to the original hearing
commttee for "a correction of the record.” He asserted: "I can
find no substantiation that there was a video showng M.
Jackson's involvenent in this incident."

44 The warden's explanation for requesting the change in
the record |eaves unanswered questions. There is an inherent
contradiction between the Hearing Decision (which |isted "video"

anong the evidence the commttee relied upon in determning

' The inmate nust appeal to the warden under Ws. Adnin.
Code DOC § 303.76, and if unsuccessful, nust then file an inmate
conplaint followng the procedures outlined in Ws. Adm n. Code
Ch. DOC 310. State ex rel. L'Mnggio v. Ganble, 2003 W 82,
112, 263 Ws. 2d 55, 667 N W2d 1. Here, Jackson appeal ed the
decision to the warden, filed a conplaint with the inmte
conpl ai nt exam ner, sought review fromthe corrections conplaint
exam ner, and ultimately received a decision from the Secretary
of the DOC

17
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guilt) and the warden's statenment (which acknow edged that no
vi deo evi dence supported Jackson's guilt).?’

145 Inmates and courts alike expect that "some form of
conpr ehensi bl e and adequate record should be kept and provided

for purposes of review" State v. CGoulette, 65 Ws. 2d 207

216, 222 N W2d 622 (1974). "[T]he provision for a witten
record helps to insure that admnistrators, faced with possible
scrutiny by state officials and the public, and perhaps even the

courts, . . . will act fairly." Wl ff v. MDonnell, 418 U. S

539, 565 (1974). Jackson presented a persuasive argunent that
the record from the adjustnent conmttee hearing was inconplete,
and we remanded so that the record coul d be suppl enent ed.

46 This case has been pending in this court for nearly
two years (at least in part due to wuncertainty about the
adequacy of the agency's record), we have held tw oral

argunents, and upon an interlocutory remand to the circuit court

17 Based on this conflict, at least two inferences are
possi bl e. One could infer that the conmttee reviewed video
footage and determined that it supported Jackson's guilt—but
that the warden subsequently concluded that the video footage
did not actually support guilt and unilaterally renoved evi dence

considered by the committee from the record. Al ternately, one
could infer that the commttee did not view any video evidence
at all in conjunction wth Jackson's hearing—but that it

erroneously reported on the Hearing Decision that a "video"
provi ded physical evidence of Jackson's qguilt.

8 puring the oral argument, the court asked counsel for the
respondents: "You are not going to suggest that this is an idea
record nmade by the disciplinary commttee, the Departnent of
Corrections, or the warden?" Counsel responded: "It is far from
i deal ."

18
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the record has now been supplenented with what appears to be the
m ssing video evidence. G ven these unusual circunstances, we
conclude that both parties are better served by a final
resolution of their dispute than they would be by a robust
di scussion of the exhaustion requirenent and the possibility of
a remand. Accordingly, we turn instead to address the nerits of
the rel ated cl ai ns.
|V

147 The United States Suprene Court has explained that the
basic guarantees of procedural due process apply in prison
di sci plinary proceedings. In Wl ff, the GCourt proclained:
"There is no iron curtain drawn between the Constitution and the
prisons of this country." 1d. at 555-56. The proposition that
"prisoners in state institutions are wholly wthout the
protections of t he Constitution and t he Due Process
Clause . . . is plainly untenable.” [|d. at 555.

148 Neverthel ess, prison disciplinary proceedings are not
equivalent to crimnal trials, and an inmate's due process
rights are "subject to restrictions inposed by the nature of the
regime to which they have been lawfully commtted." [d. at 556.
In this setting, an inmate is not given the "full panoply of
rights due a defendant” in a crimnal trial. |I|d.

149 In this case, there is no dispute that Jackson's
procedural due process rights are inplicated. The disciplinary
commttee's disposition had the effect of extending his
mandatory rel ease date. The question is whether the procedures
of the commttee satisfied due process.
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150 The Wl ff Court set forth three hallmrks of due
process that nust be satisfied in prison disciplinary actions:
(1) a witten notice of the clainmed violation; (2) a witten
statenent of the evidence relied upon and the reasons for the
disciplinary action taken; and (3) an opportunity to cal
W tnesses and present docunentary evidence. Id. at 563-66.
Jackson's argunents relate to his disciplinary hearing and thus
emanate fromthe third hallmark of due process.

151 Although there is no dispute that Jackson had a
hearing, he challenges the procedures enployed by the commttee
during the hearing. As with any procedural due process inquiry,
the touchstone of our analysis is whether the procedures used by

the commttee were fundanentally fair. See DDMD. v. State, 54

Ws. 2d 313, 318, 195 N.W2d 594 (1972); State v. Marinez, 2010

W App 34, 21, 324 Ws. 2d 282, 781 N.W2d 511.

52 In Part V, we address Jackson's clains that relate to
vi deo evi dence. In Part VI, we address his claimregarding the
inpartiality of the commttee.

\Y

153 Jackson nakes two separate clains regarding the video
evidence that is now a part of the appellate record. He argues
that, considering all the evidence in |light of what is portrayed
on the video footage, there was insufficient evidence to find
him guilty of 1inciting a riot. He also argues that the
commttee had an obligation to produce the evidence under Brady

v. Maryland, 373 U S. 83 (1963).
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154 Al t hough Jackson's clains are grounded in two distinct
|l egal theories, both are based on his assertion that video
evi dence contradicts or underm nes the confidential informants'
t esti nony. We begin by addressing Jackson's sufficiency of the

evi dence cl ai m?®®

9 Although the dissent asserts that a review of the
sufficiency of the evidence is not the proper analysis for our
certiorari review, dissent, 993, it is the very analysis that
Jackson hinself raised and advanced in this court after the
record was supplenented with the video evidence on remand. See

Post - Remand Menorandum of Petitioner Darnell Jackson at 9
("[T] he video evidence's objective proof that Jackson did not
nmeet with the rioters in the hall imediately before the riot

renders the evidence on which the adjustnent conmttee relied
legally insufficient.").

The dissent relies in part on due process argunents that
Jackson advanced prior to the renmand. For exanple, Jackson
initially argued that "[t]he DOC s failure to produce the video
as part of the record on certiorari review—er at any tinme—
precluded a fair review by the lower courts and violated
Jackson's due process rights.” Reply Brief of Petitioner
Darnell Jackson at 3 (enphasis added).

This case has evolved now that the record has been

suppl emented with the video evidence on renand. Post - r emand,
Jackson has not renewed any argunent that a deficiency in the
record precludes fair review Rather, in his post-remand

menmor andum to the court, Jackson argues: "[N ow that the DOC has
finally produced the video, the parties can neaningfully discuss
why that evidence fatally undermnes the basis for the
disciplinary ruling[.]" Post - Remand Menorandum of Petitioner
Darnell Jackson at 3-4. He set forth the remaining three
i ssues: (1) sufficiency of evidence; (2) whether Brady applies
and if so, the standard that should be applied; and (3)
Li eutenant Zank's participation on the commttee. Id.  These
are the issues we address in this opinion.
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155 Jackson argues first that there was insufficient
evidence to support the adjustnent conmttee's determ nation

that, nore likely than not, he incited the riot.?® See Santiago

v. Ware, 205 Ws. 2d 295, 337, 556 N.W2d 356 (Ct. App., 1996).
The question is "whether reasonable mnds could arrive at the
sane concl usion reached by" the adjustnment commttee. State ex
rel. Richards v. Traut, 145 Ws. 2d 677, 680, 429 N.W2d 81 (C
App. 1988).

156 The prinmary evidence |inking Jackson to the riot were

the statenents of two confidential informants, Cl#1 and Cl#2.
Jackson acknow edges that these statenents were adm ssi bl e under
DOC rules.? He also acknow edges that w thout nore, the
statenments would be sufficient evidence of guilt to satisfy due
process. 2

157 W& agree. | f believed, the confidential informants’

accounts establish that Jackson was "huddl ed up” in the hallway

20 1n a prison disciplinary proceeding, the adjustnent

commttee nust find it "nore likely than not" that the accused
commtted the violation. Ws. Adm n. Code DOC § 303.76(6)(b).
Thus, the DOC s burden is lower than a prosecutor's burden in a
crimnal trial. Further, an adjustnent commttee mnay consider
"any rel evant evidence, whether or not it would be adm ssible in
a court of law" Ws. Adm n. Code DOC 8§ 303.86(2)(a).

2L Al t hough Jackson rai sed questions about the admissibility
of the confidential informants' statenents in the circuit court
and in the court of appeals, he does not renew those argunents
here.

22 At oral argument, his counsel conceded: "The evidence of
the two confidential informants alone . . . , while extrenely
weak, would under the case law, again, if there was no other
evi dence, would be sufficient.”
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talking with Treadwell, Vest, and Kenney shortly before those
inmates attacked the guards. Further, if believed, they
establish that Jackson told the other inmates: "You guys know
what you have to do." Under the circunstances, reasonable m nds
could interpret Jackson's alleged statenent as an instruction to
attack the guards. Reasonabl e mnds could conclude that the
confidential informants' statenments, along with other facts set
forth in the conduct report, established that it was nore |ikely
than not that Jackson incited the riot.

158 Neverthel ess, Jackson asserts that the video evidence
contradicts the informants' statenments, rendering them not
credible. In light of the video evidence, Jackson contends that
there was insufficient evidence to sustain the conmttee's
determ nation

59 During oral argunent, the court viewed a portion of
the video footage, which Jackson identifies as the crux of his
argument .?®>  This two-minute clip depicts Side 1 of New Lisbon's

A Unit on the day of the riot. Jackson asserts that the clip

23 Although we directed the parties to describe in relevant
detail the events depicted in the two-mnute clip, the parties’
stipulation |lacks sufficient detail for us to evaluate Jackson's
claim that the video evidence undermines the confidential
i nformants' statenents. During oral argunent, both parties went
beyond the stipulated facts. Al t hough they appear to largely
agree on the identities of individuals and events that are
depicted in the clip, they argue about what inferences should be
drawn fromthese facts.

Qur discussion here relies on Jackson's representations
about the individuals and events depicted. Accordingly, we
evaluate the video evidence in the light nost favorable to his
claim
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begi ns approximately one mnute before the guards were attacked
and two m nutes before additional guards responded to the riot.

160 Throughout the duration of the clip, the canera
sporadically pans around the Side 1 dayroom The door of the
bar ber shop, which abuts the dayroom is sonetines but not always
visible in the shot.

61 According to Jackson's representations to the court,
at approximately 49 seconds into the clip, the canera pans to a
static shot depicting Vest, Treadwell, Kenney, and other unnaned
inmates. Jackson is not present. The inmates are gathered in a
| oose cluster not far from the barbershop door. At the tine
that the inmates are first depicted, they are walking in the
direction of the guard station. The canmera remains on the
inmates for a total of three seconds before panning away.

162 During the followwing 78 seconds, the footage
intermttently depicts the barbershop door, which remains
cl osed. Several guards energe from behind the guard station.
Shortly thereafter, the guards sprint off canmera toward Side 2
of the A-Unit. Jackson infers that at that point, the guards
are responding to the riot.

163 Jackson maintains that the video evidence described
above "fatally undermnes the testinony of the two confidentia
informants who stated that Jackson left the barbershop and net
with rioting inmates to tell themto start the riot." W do not
reach the sanme concl usion.

164 The two-mnute segnent of video footage neither
affirmse nor disproves the confidential informants' assertion
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that Jackson nmet with the assailants shortly before the attack

It does not provide a consistent shot of the barbershop door or
the hallway outside the barbershop where the neeting allegedly
took place. Likewse, it provides no nore than three seconds of
footage depicting the assailants' actions imrediately prior to
the riot.

165 Rather, by the tinme the canera first pans to the
assailants, they have already assenbled as a group and are
al ready advancing toward the guard station. From the footage,
it is inpossible to determne how long the assailants had been
congregating near the barbershop door. Likewise, it is
inpossible to determne whether any other inmates, including
Jackson, were present before the assailants were first depicted.
Certainly, it is conceivable that Jackson net with the inmates
"called" the riot, and returned to the barbershop in the seconds
or mnutes before the security canera panned to the assail ants.

166 Jackson concedes that the alleged neeting with the
assailants could have taken place prior to the events depicted
in the video. Yet, he contends, a neeting that occurred but was
not captured on tape would be inconsistent with the conduct
report's assertion that Jackson net with the assailants "seconds

before" the riot occurred.?*

24 See supra, Y12. At oral argument, the followi ng exchange
occurred between counsel for Jackson and the court:

Court: Is it possible that M. Jackson could have been
wal king with them or huddled with [the assailants]
before the tape starts or at sone tinme when the canera
is not on that group?
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67 Jackson's contention is not supported by the events
actually portrayed in the video clip. Rather than contradicting
the informants' statenents, reasonable mnds could conclude that
the video clip and the informants' statenents are consistent.
The video shows that Treadwell, Vest, and Kenney did in fact
assenble outside the barbershop shortly before attacking the
guar ds. To that end, the clip may actually corroborate one
aspect of the confidential informants' account.

168 For the reasons set forth above, we determne that the
video evidence 1is inconclusive and neither wunderm nes nor
contradicts the informants' statenents. Wth or wthout the
video evidence, reasonable mnds could arrive at the sane
concl usi on reached by the adjustnment commttee. Accordingly, we
conclude that the evidence of Jackson's guilt was sufficient to
sati sfy due process.

B

169 Having concluded that the video evidence neither
under m nes nor contradicts t he confidenti al i nformant s’
statenents—and that it may in fact corroborate them—we turn
next to briefly address Jackson's argunent regarding excul patory

evi dence. Brady v. Maryland and its progeny provide that the

governnment may not w thhold excul patory or inpeaching evidence

5

froma defendant in a crimnal trial.? Jackson asserts that the

Counsel: It is possible that he could have been in the
hal | way before the tape started, but that would not be
"seconds before" [the riot began].

%> Brady v. Mryland, 373 US. 83 (1963); Strickler v.
Greene, 527 U S. 263 (1999).
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government's obligation to disclose exculpatory or inpeaching
evidence also applies in the context of a prison disciplinary
proceedi ng, and that the adjustnent conmttee was obligated to
produce this video evidence.

170 The respondents counter that there is no controlling
law applying Brady's requirements to prison disciplinary
proceedings.® If this court were to recognize a Brady-like
claim in this context, however, the respondents urge us to
conclude that its application nust be limted by the "needs and
exi gencies of the institutional environnent." See Wl ff, 418
U S. at 555.

171 In the sufficiency of evidence section set forth
above, we determned that the video evidence is inconclusive.
It is that same determination that |eads us to conclude that we
need not and should not decide in this case whether any version
of Brady—+imted or ot herwi se—applies in t he prison
di sciplinary setting.

172 Here, we conclude that the adjustnent committee's
failure to provide the video footage to Jackson did not violate

his due process right to a fundanentally fair hearing. The

® The United States Supreme Court has not addressed this
guesti on. The Seventh GCircuit Court of Appeals has concl uded
that inmates have a qualified right to the disclosure of
excul patory evidence. See Piggie v. MBride, 277 F. 3d 922 (7th
Cr. 2002). W are not bound by the Seventh GCircuit's
interpretation of the United States Constitution.
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video footage adds nothing of evidentiary value for either
party.?’
VI

173 Finally, we turn to Jackson's claim that t he
adj ustnment conmttee was not inpartial. Jackson contends that a
menber of the conmttee, Lt. Zank, also participated in the
investigation in violation of Ws. Admn. Code DOC § 303.82(2)
and due process.

174 Inmates are entitled to an inpartial adj ust nent
commttee in disciplinary hearings to prevent "such a hazard of
arbitrary decisionmaking that it should be held violative of due
process of law" Wilff, 418 US at 571. The DOC has
promulgated a rule that attenpts to codify this right.
W sconsin Admn. Code DOC § 303.82(2) provides: "No person who
has substantial involvenent in an incident, which is the subject
of a hearing, may serve on the commttee for that hearing.”

175 The parties dispute the interpretation of the DOC
rule. The respondents argue that the rule applies only when the
commttee nenber has had substantial I nvol venent in the
underlyi ng events upon which the conduct report was based—Hhere,

the riot. Jackson contends that the rule also applies when the

2l W are cognizant that a Brady claim is not coextensive

with a sufficiency of the evidence «claim Under sone
ci rcunstances, a crimnal defendant may have a valid Brady claim
even if there would still be sufficient evidence to affirm his

convi cti on. Strickler v. Geene, 527 U S 263, 290 (1999).
Under the facts presented by this case, we need not and do not
determ ne whether any version of Brady—timted or otherw se—
applies to prison disciplinary proceedings.
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commttee nenber has had substanti al I nvol venent in the
investigation of those events. W need not resolve this
guestion here. Under either interpretation, the question is
whet her t he commttee menber's prior i nvol venent was

"substantial."

76 The record does not reveal that Jackson objected to
Lt. Zank's participation in the adjustnment comrittee at the tine
of the hearing. As a result, the adjustnment conmttee did not
make any findings of fact regarding the extent of Lt. Zank's
i nvol verrent . 28

177 Wthout any findings of fact, we are left wth only
Jackson's all egations. Jackson alleges that Lt. Zank
interviewed him after the riot, and that during the interview,
Lt. Zank asked himto waive his hearing rights.

178 Perhaps because the record on this subject is so
sparse, both parties attenpt to supplenent it. At oral
argunent, the respondents asserted that Lt. Zank net wth
Jackson for the purpose of delivering a copy of the conduct
report. Yet, that assertion is not supported by the docunentary
evidence in the record. The conduct report reflects that H
Her mann, Jackson's appointed staff advocate, signed the report

as the "staff nenber delivering copy to offender."

28 Al though the respondents assert that the warden and the
inmate conplaint exam ner both made findings of fact that Lt.
Zank's invol venment was not "substantial," that determnation is
actually a question of |aw
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179 By contrast, Jackson characterizes Lt. Zank's question
about waiver as "inappropriate.” However, we note that "[a]n
inmate may waive the right to a due process hearing in witing
at any tinme," and it is standard protocol to provide inmates
notice of the right to a hearing and the option to waive it
See Ws. Admin. Code DOC 8§ 303.76(1)(c), 303.76(2).

180 If Lt. Zank did in fact have a substantial role in
buil ding the case against Jackson, then her inpartiality m ght
reasonably be questioned. Yet, there is nothing in the record
to support such a concl usion. Based on this sparse record, we
cannot conclude as a matter of law that Lt. Zank's invol venent
in the incident was "substantial."

81 In sum we determne that the video footage is
i nconcl usive and neither underm nes nor contradicts the evidence
considered by the adjustnment commttee. We further conclude
that with or wthout the video footage, there was sufficient
evi dence of Jackson's guilt. Under the facts presented by this
case, we need not and should not determ ne whether any version
of Brady—timted or otherwi se—applies to prison disciplinary
pr oceedi ngs.

182 Finally, based on this record, we cannot conclude as a
matter of law that Lt. Zank's involvenent in the incident was
"substantial." Accordingly, we affirmthe court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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183 SHI RLEY S. ABRAHAMSON, C. J. (di ssenting). Dar nel |
Jackson is not a synpathetic figure in seeking relief fromthis
court. Darnel |l Jackson is in prison. He was convicted of one
count of first-degree reckless injury and two counts of first-
degree reckl ess endangering safety. He is a repeat offender.
Furthernore, while he was serving his prison term Darnell
Jackson was convicted of battery by a prisoner; he was sentenced
to a consecutive four-year termfor that offense.

184 Jackson is before the courts once again because a
prison disciplinary commttee, called the Adjustment Comm ttee,
found that Jackson "nore likely than not" commtted the act of
inciting a riot.? As a result of this finding, Jackson was
sentenced to 360 days in segregation, and he lost 179 days of
good-tinme credit. H s mandatory release date was extended so
that he is serving an additional six nonths in prison.

185 The essence of Jackson's argunents in the circuit
court, the court of appeals, and this court is that he did not
get a due process hearing, that 1is, that his disciplinary
proceeding did not conply wth the federal and state
constitutional guarantees of due process and with the procedures
set forth in the Departnent of Corrections admnistrative
regul ati ons.

186 Clearly, a prisoner in a disciplinary hearing does not

have the sane panoply of rights as a defendant in a crimnal

1 Ws. Admin. Code § DOC 303.18, 303.76(6)(b)(c) (Dec.
2006) .
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trial or a person who is not institutionalized. Pri soners’
rights are limted for the safety and security of inmates,
prison staff, personnel, and visitors.?

187 Just as clearly, a prisoner does not forfeit al
rights at the prison gate. The seminal United States Suprene
Court case governing the constitutional rights of prisoners is

Wl ff v. MDonnell, 418 U S. 539 (1974), and this court has

adhered to its teachings. The United States Suprene Court has
declared that though an inmate's "rights may be dim nished by
the needs and exigencies of the institutional environnment, a
prisoner is not wholly stripped of constitutional protections
when he is inprisoned for crime. There is no iron curtain drawn
bet ween the Constitution and the prisons of this country."3

188 Beyond the constitutional due process rights due
prisoners, prisoners are entitled to whatever due process rights
are afforded them by the prison disciplinary regulations.* Wen

the Departnent fails to abide by its own regulations, the

proceedi ngs are rendered invalid.?®

2 " Lawf ul i ncarceration brings about t he necessary
wi thdrawal or Jlimtation of wmany privileges and rights, a
reaction justified by the considerations underlying our penal
system"™ Price v. Johnston, 334 U S. 266, 285 (1948).

3 wlff v. McDonnell, 418 U.S. 539, 555-56 (1974).

“ State ex rel. Rley v. DHSS, 151 Ws. 2d 618, 623, 445
N.W2d 693 (Ct. App. 1989) (Ws. Admn. Code binds the
Department of Corrections to the regulations it pronul gates).

® See State ex rel. Anderson-El v. Cooke, 2000 W 40 920
234 Ws. 2d 626, 610 N.W2d 821 ("Very sinply, the Departnent
did not conply with its own notice requirenent under § DOC
303. 81. Because it failed to abide by its own regulations, the
proceedi ngs are rendered invalid.").

2
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189 The Depart ment of Corrections has set forth
regul ati ons governing prison discipline for a mjor violation
such as inciting a prison riot. The regulations provide that

the institution "shall inform the inmte of . . . [t]he right

n6

the innmate has to a due process hearing . Jackson was

informed of his right and chose to have a due process hearing.

90 The court's difficulty in deciding Jackson's due-
process-based objections to the disciplinary hearing 1is
evidenced in the long and unusual history of the case and the
majority opinion's failure to come to grips with the due process
i ssues Jackson has rai sed.

191 The <case has been pending in this court for an
unusually long tine, from April 2009, the date the petition for
review was granted, wuntil the mandate, Decenber 14, 2010.
Jackson filed two sets of briefs and a nenorandum brief; the
State did the sane. The parties have been before the court
twice in oral argunent (once in Decenber 2009; the other tinme in
Sept enber 2010). Between the two oral argunents the court
remanded the matter to the circuit court by an unpublished order
dated February 2, 2010, to receive the videos.’ On June 4, 2010,
the court ordered the parties to file nenoranda regarding the

out cone of the renand.

® Ws. Admin. Code § DOC 303.76(1)(c) (Dec. 2006) (enphasis
added) .

" Unpubl i shed order dated Feb. 10, 2010 (Roggensack,
Ziegler, & Gableman, JJ., dissenting).

3
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192 Upon consideration of the parties' nenoranda regarding
the outcome of the remand, on June 23, 2010,% the court ordered
the parties to address, inter alia, the sufficiency of the
evidence in the light of the video evidence received on remand
and Brady concerns (that is, whether the Departnment of
Corrections violated M. Jackson's due process rights under

Brady v. Maryland, 373 U S. 83 (1963), by failing to disclose

the video to M. Jackson).?®

193 The nmmjority opinion recognizes that "our inquiry is
focused on whether the procedures enployed by the adjustnent
commttee satisfied due process,” nmgjority op., 9139, and that
"the touchstone of our analysis is whether the procedures used
by the commttee were fundanentally fair,” mpjority op., 9151.

But the majority meanders off course, distracting itself and the

8 The June 23, 2010 unpublished order directed the parties
to file further briefs addressing the foll ow ng:

(1) whether, in light of the video evidence received
by the circuit court of remand, sufficient evidence
exists to sustain the adjustnent conmttee' s finding
that M. Jackson incited the riot at New Lisbon
Correctional Institution on Novenber 11, 2004; (2)
whet her the DOC violated M. Jackson's due process
rights under Brady v. Maryland [373 U S. 83 (1963)],
by failing to disclose to M. Jackson the video
received by the circuit court on remand (including
whether the circuit court properly determ ned that the
video was neither material nor exculpatory); and (3)
whet her the respondents-respondents agree with and/or
stipulate to the factual descriptions of the contents
of the video set forth in M. Jackson's post-remand
menor andum

® The court does not address Brady v. Maryland, 373 U.S. 83
(1963). Majority op., 172 n.27.
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reader from the "focus of, and "the touchstone of," the
inquiry. It ignores the procedures used by the Adjustnent
Commttee in the disciplinary proceeding and instead reviews
only the sufficiency of the evidence presented agai nst Jackson.

194 By avoiding the analysis of whether the Adjustnent

Commttee acted according to law, the mmjority shirks its

10 The mmj ority opinion suggests that the proper analysis is
the sufficiency of the evidence because Jackson hinself raised
and advanced the issue of the sufficiency of the evidence in
this court. Mjority op., 154 n.19.

In his first set of briefs, Jackson argues that the |ack of
videos wunderm ned the evidence presented so that he should
prevail on a due process claim based on insufficient evidence.
Brief and Appendi x of Darnell Jackson at 18-20.

After remand, when the ~circuit court received videos,
Jackson asked this <court to allow the parties to submt
supplenmental briefing on the sufficiency of the evidence. See
Post - Remand Menorandum of Petitioner Darnell Jackson dated June
18, 2010, at 19. On June 23, 2010, the court ordered the
parties to brief the sufficiency of the evidence issue.
Jackson's request was for supplenental briefs. Suppl enent al
briefs are briefs in addition to the original briefs, not
repl acenents or substitutions for the original

Jackson's supplenmental argument was initiated by the renand
order of this court and focused on the inpact of the video
evidence presented to the circuit court as directed by this
court. Hi s supplenmental argunents do not extinguish his prior
argunents asserting that the disciplinary proceeding was
procedurally deficient in a nunber of ways, thereby violating
Jackson's due process rights.

At the second oral argunent after the remand, Jackson's
counsel asserted that the conclusions of the Adjustnent

Commttee should be reversed on three grounds. He argued,
"First, the process that the Departnment of Corrections used in
this case was not in accordance with |aw When the Warden

realized that the video did not substantiate the finding of
guilt he ordered the video renoved rather than instruct the
disciplinary commttee to consider that video in connection with
t he ot her evidence and reconsider its findings."

5
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responsibility on certiorari review to ensure that Jackson was
afforded his constitutionally and statutorily protected due
process rights.

195 Rather than focusing on whether due process was
af f or ded, the nmgjority concludes that Dbecause there was
sufficient evidence on which the Adjustnment Conm ttee and Warden
could have based their decisions, the Adjustnment Conmittee's
deci si on st ands.

196 But, if the procedure before the Adjustnment Commttee
was defective, the sufficiency of the evidence does not save the
pr oceedi ng. Procedural rules are designed to ensure that
rel evant evidence is brought forth to enable the decision nmaker
to reach the correct result. Def ects rendering the procedure
vi ol ative of constitutional and statutory due process render the
evi dence presented suspect. Thus, the sufficiency of the
evidence is not the proper analysis when the focus or touchstone
of the court's inquiry, as the majority opinion acknow edges, is

whet her Jackson got a due process hearing before the Adjustnent

Comm ttee.
197 This court on certiorari review is limted to
reviewing the record.! It is the Departnent of Corrections’

obligation to present the record for judicial review Yet on

the face of the docunents in the record before this court it is

1 state ex rel. Meeks v. Gagnon, 95 Ws. 2d 115, 120, 289
N.W2d 357 (Ct. App. 1980). See also Klinger v. Oneida County,
149 Ws. 2d 838, 846, 440 N W2d 348 (1989); State ex rel.
Wiiting v. Kolb, 158 Ws. 2d 226, 233, 461 N.W2d 816 (C. App
1990) .




No. 2006AP948. ssa

beyond dispute that this court does not have the record of the
di sci plinary proceedi ngs—the videos are m ssing. Because the
court does not have a record of the evidence upon which the
Adj ustnent Conmittee relied, | conclude that due process has
been violated and Jackson nust be accorded a new hearing that
conplies wth constitutional and statutory due process
requi renents.

198 Moreover, a nunber of other defects are also apparent
in the record of this disciplinary proceeding. The totality of
the circunstances, the cunulative effect of the procedural
defects, leads nme to conclude that Jackson did not get a due
process hearing as required by the federal and state
constitutions and the regulations of the Departnent of
Corrections.

199 And so here's the puzzle: What happened to the
procedures used being the "focus" and "touchstone"” of the
majority's analysis? Wen the majority doesn't know what
evi dence was before the Adjustnment Conmttee or Warden, how can
the majority conclude whether there was sufficient evidence for
the Committee or Warden to determine Jackson's guilt? On the
basis of this defective record, how can the majority concl ude,
on certiorari review of the record, whether the actions of the
Adj ustnent Committee or Warden were arbitrary or oppressive or
unr easonabl e?

I
1100 Jackson contends, inter alia, that the Adjustnent

Commttee relied on videos to find Jackson guilty; that the
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videos were therefore part of the record that Jackson was
entitled to have reviewed on certiorari; and that the Departnent
of Corrections cannot arbitrarily renove the videos from the
record. He asserts that he "is entitled to have a court review

the committee's finding based on a full record."*® |

agree with
Jackson' s reasoni ng.

101 On certiorari, courts are |limted to reviewing the
agency record.

1102 On its face, the record is flawed. The court does not

have a record of the evidence upon which the Adjustnent

12 Brief and Appendi x of Darnell Jackson at xii, 26-27.

13 Reply Brief of Petitioner Darnell Jackson at 1. "The
DOC s failure to produce the video as part of the record on
certiorari review—er at any time—precluded a fair review by
the lower courts and violated Jackson's due process rights.”
Reply Brief of Petitioner Darnell Jackson at 3.

"Although the Committee's report identifies the video as
evidence that it considered before finding Jackson guilty,

Respondents refuse to produce it. This is error: Jackson is
entitled to have a court review the commttee' s finding based on
the full record.” Reply Brief of Petitioner Darnell Jackson at
1

4 state ex rel. Meeks v. Gagnon, 95 Ws. 2d 115, 120, 289
N.W2d 357 (Ct. App. 1980). See also Klinger v. Oneida County,
149 Ws. 2d 838, 846, 440 N W2d 348 (1989); State ex rel.
Wiiting v. Kolb, 158 Ws. 2d 226, 233, 461 N.W2d 816 (Ct. App
1990) .

Moreover, the court's review of the agency decision is
limted to four inquiries: (1) whether the agency acted within
the bounds of its jurisdiction; (2) whether it acted according
to law, (3) whether its action is arbitrary, oppressive, or

unreasonabl e and represented its will, not its judgnent; and (4)
whet her the evidence was sufficient that the agency m ght
reasonably neke the determination in question. State ex rel.

Hoover v. Gagnon, 124 Ws. 2d 135, 140, 368 N.W2d 657 (1985).

8
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Committee relied. The Adjustnent Committee's decision states
that the Conmittee relied on videos in finding Jackson guilty.
No videos were part of the record initially sent to the court.
No one knows whether the videos sent to the court on remand are
the videos that the Adjustnent Conmittee viewed and relied upon
in finding Jackson guilty.

103 "'[A] witten statenment by the factfinders as to the
evidence relied on and reasons' for the disciplinary action"” is
a basi c due process right.?*®

1104 A conprehensive and adequate record nust be kept and
provided to the courts for purposes of review, as the nmgjority
opi ni on acknow edges. ° A witten record, according to the
United States Suprene Court, helps insure that adm nistrators
will act fairly and protects the rights of the inmate.?

"Wthout witten records, the inmte wll be at a severe

1S wlff, 418 U S. at 564-65 (quoting Mrrissey v. Brewer,
408 U. S. 471, 489 (1972)).

16 See majority op., 745; State v. Goulette, 65 Ws. 2d 207,
216, 222 NW2d 622 (1974).

7wl ff, 418 U.S. at 565:

Witten records of proceedings will thus protect the
inmate against collateral consequences based on a
m sunderstanding of the nature of the original

pr oceedi ng. Further, as to the disciplinary action
itself, the provision for a witten record helps to
insure that adm ni strators, faced wth possible
scrutiny by state officials and the public, and
per haps even t he courts, wher e f undanent al
constitutional rights may have been abridged, wll act
fairly.

9
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di sadvantage in propounding his own cause to or defending
hi msel f from ot hers. "8

1105 The witten record nay exclude certain itens of
evi dence when personal or institutional safety is inplicated.
But in these circunstances the record should indicate the fact
of the onission and the reason for the onission. '

1106 The regul ations of the Departnment of Corrections that
prom se a due process disciplinary hearing envision a witten
record of the hearing nmade by the Adjustnent Committee. It need
not be a verbatimrecord, but a witten record has to be made.
A warden, the courts, or another body that "may take action
partly in reliance wupon the decision of the disciplinary
commttee nust not be conpelled to guess as to the facts relied
upon and the reasons for the decision of the conmttee."?° The
regul ati ons provide that on appeal, the warden "shall review al
records and forns pertaining to the appeal."?' Further, a court

on certiorari review of an agency decision is, as we have stated

previously, limted to the record.

8 Wl ff, 418 U.S. at 565.
9 d.

20 State ex rel. Meeks v. Gagnon, 95 Ws. 2d 115, 124, 289
N.W2d 357 (C. App. 1980) (holding that a bare listing by the
disciplinary commttee of the reports and statenents before it
is insufficient to nmeet the procedural due process requirenents
of Wl ff and the Departnent of Corrections' own procedural
rules; citing Hayes v. Wil ker, 555 F.2d 625, 633 (7th Gr. 1977)
("This general finding [nerely incorporating the reports before
it] does not ensure that prison officials wll act fairly. Nor
will this finding protect against subsequent collateral effects
based on m sunderstanding of the initial decision.")).

21 \Ws. Admin. Code § DOC 303.76(7)(b) (Dec. 2006).
10
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107 Not only nust there be a witten record of the
evi dence upon which the fact finder relied, but constitutional
due process and the regulations envision that the inmate will be
given a witten statenment as to the evidence relied upon by the
deci sion maker.?> The Departnent of Corrections' printed form
for the decision of the Adjustnent Commttee (entitled
"Di sciplinary Heari ng—Reasons for Decision and Evidence Relied
On") envisions that the evidence relied upon is sunmarized on
the form and that a copy of the decision, which relates the
evidence relied on and the reasons for the decision, is given to
the inmate.?® | am attaching a copy of the Decision of the
Adj ustnent Conmittee in the present case as Exhibit A so the
reader can see the Decision and nore easily follow the
pr ocedure.

1108 The Departnment of Corrections regul ati on governing the
due process hearing (Ws. Adnmn. Code 8§ DOC 303.76) provides
that the accused inmate is present at the hearing and may
present evidence. These inmate's rights may be limted in sone

instances for security concerns. In the present case, for

22 Wl ff, 418 U.S. at 563-64 (one of the procedures that
must be provided to prisoners to satisfy mninum due process is
"a witten statement of the factfinders as to the evidence
relied upon and reasons for the disciplinary action taken");
Ws. Admin. Code 8§ DOC 303.76(6)(f) (Dec. 2006) ("After the
hearing the Adjustnment Committee [shall]: . . . Provide the
accused inmate and the inmate's advocate, if any, a witten copy
of the decision with reasons for the decision.")

22 Ws. Admin. Code § DOC 303.76(6)(f) (Dec. 2006) ("After
the hearing the adjustnent conmttee [shall]: . . . (f) Provide
the accused inmate and the innate's advocate, if any, a witten
copy of the decision with reasons for the decision."”

11
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exanple, in conpliance with the regul ations, Jackson was given a
summary of the signed statenments of w tnesses who did not appear
and whose identity was not reveal ed because of a risk of harmto
the w t nesses. %

1109 The problemin the present case is that the Adjustnent
Commttee's Decision states in two places that it relied on
vi deo evidence in determ ning Jackson guilty of inciting a riot,
but no one knows whether the Adjustnent Conmttee or the Warden
ever saw any video, and if either did, what video was seen.?® |f
the video had been shown at the hearing, then Jackson would have

viewed the video unless the Committee determined that security

24 wlff, 418 US. at 563-64; Ws.  Adnin. Code
8 DOC 303.76(5)(b) (Dec. 2006) (wtnesses appear at hearing);
Ws. Admn. Code 8§ DOC 303.81(5) (Dec. 2006) (if testifying
poses a risk of harmto a witness, the adjustnment commttee nay
consider a corroborated signed statenent under oath from the
Wi tness without revealing the witness's identity).

2 A majority of this court, apparently troubled by the
inconplete record before it and pronpted by Jackson's clains
that Brady v. Mryland, 373 U S 83 (1963), applies to prison
di sci pline proceedings, remanded this case to the circuit court
to receive video evidence and determ ne whether the evidence was
excul pat ory.

My analysis of the present case does not raise a Brady
issue. In Brady, the prosecutor failed to turn over evidence to
t he defendant when the evidence was not used at trial. In the
present case the video was apparently used as evidence by the
Adj ust nent Conmi tt ee.

Jackson acknowl edges that there is no requirenent that
prison officials produce physical evidence supporting the
inmate's guilt for inspection at his disciplinary hearing. He
argues, however, that when the record was corrected to indicate
that the video was not incul patory, Jackson obtained a right to
view that evidence under Brady. Brief and Appendi x of Darnell
Jackson at 23.

12
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reasons required that he not see it. Nothing in the record
suggests that the Committee determned that he could not be
present for a view ng of video evidence.

110 Initially, on Jackson's appeal to the Wrden, the
Warden affirmed the Adjustnment Committee's Decision, which tw ce
referred to videos as evidence to support its conclusion. The
Warden could have nodified the Adjustnent Committee's decision
or returned the case to the Adjustnent Conmittee to correct the
record at that tinme. See Appeal of Adjustnent Commttee or
Hearing O ficer's Decision (attached as Exhibit B); Ws. Admn.
Code § DOC 303.76(7)(c) (Dec. 2006).%°  After Jackson sought
judicial review of the Warden's decision, the Warden, on August
29, 2005, issued a nenorandum sendi ng the Adjustment Conmittee's
Decision back to the Adjustnment Committee with instructions to
change the Decision to renove reference to any video from the

Deci sion. See Warden's nenorandum (attached as Exhibit C). The

26 Wsconsin Admin. Code § DOC 303.76(7)(c) (Dec. 2006)
provi des that on appeal:

(c) The warden's decision shall be one of the
fol | ow ng:

1. Affirm the adjustnment conmttee's decision and the
sent ence.

2. Mdify all or a part of the adjustnment committee's
deci sion or sentence.

3. Reverse the adjustnment committee's decision, in
whol e or in part.

4. Return the case to the adjustnent conmmttee for
further consideration or to conplete or correct the
record.

13
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Warden's nenorandum appears to be inconsistent wth the
regul ati ons. More about this later.?’

1111 As the majority opinion explains, the \Warden's
menor andum ordering the renoval of the Decision's reference to a
video can be interpreted in different ways. The Warden wote
that he could find "no substantiation that there was a video
showng M. Jackson's involvenent in this incident." The
menor andum nmay nean that the Warden concluded the video failed
to show that Jackson was involved, or that the video was
irrelevant to the decision, even though the Adjustnent Commttee
t hought the video supported guilt, or that the Warden concl uded
that no video existed in the record.?® See majority op., 944
n.17. Any interpretation raises troubling questions.?° The
first two inferences result in the conclusion that the record
before this court is not the sane as the record before the
Adj ustnent Comm ttee. The third inference suggests, at best,
sl oppy record keeping, and at worst, that the Adjustnent
Commttee made a determ nation of guilt w thout awareness of the

evi dence supporting that determ nation.

7 See 150-52, infra.

8 The Warden's nenorandum states: "I can find no
substantiation that there was video showing M. Jackson's
involvenent in this incident. . . . Therefore, | am remanding

this back to the original hearing commttee only for a
correction of the record on form DOC-84 [the Decision of the
Adjustnment Comm ttee] regarding physical evidence used for this
hearing."

2 No one questions the Warden's notives in changing the
Decision of the Adjustnent Commttee. The issue before the
court is the Warden's authority and the effect of his act on the
ability of the courts to performcertiorari review.

14
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1112 The record does not show who received the Warden's
instructions and who acted on them The record does show,
however, that soneone struck one reference to the video on the
Adj ustnment Committee's Decision, but not a second reference.
The initials next to the single strike-out appear to be "PZ "
which mght refer to Lt. Panela Zank, a person who investigated
the incident and was also a nenber of the Adjustnment Commttee.
See Exhibit A

1113 When instructions are given in court to strike a
matter from the record, the matter continues to be included in
the record but shown as struck. The matter struck is just not
considered by the decision maker. In the present case, every
video was literally renoved fromthe record.

1114 Therefore, even if the Adjustnment Conmttee, the
Warden, or both saw a video, the court does not know what video
or videos each vi ewed.

115 The State produced four video clips on remand of the
matter to the circuit court, and these clips are now part of the
record in the present case. One of these video clips was shown
to this court at oral argunent. The majority opinion relies on
this video to conclude that it does not help Jackson (even
though it is arguable that it inpeaches the statenents of the
confidential informants).

1116 How can the majority rely on a video when no one knows
whet her that video was the one that the Adjustment Committee or
the Warden saw? Neither the Departnment of Corrections nor the

State's attorney could attest to whether the videos presented to

15



No. 2006AP948. ssa

the circuit court on request of this court were the ones that
the Adjustnment Committee received. The conduct report states
that videos from the New Lisbon Correctional Institution A Unit
dayroonms, A Unit courtyard, and exterior cameras were used in
investigating the riot. Nei ther the Departnent of Corrections
nor the State's attorney could verify that the videos presented
to the circuit court (and to this court) were the ones seen by
the investigators, the Adjustnent Committee, or the Warden after
the riot.*

117 During oral argunment the court questioned counsel for
the State about how these four video clips came to the State's
attention. The Assistant Attorney General responded that she
asked the Departnent of Corrections for "all video evidence on

the riots,” and "this is what we got."

1118 Thus, we are left with a record stating that the
Adj ustnent Conmittee relied on videos that the Warden wanted
stricken. The court can not be sure whether the videos now in
our record were viewed by the Adjustnent Comrmittee or the
Warden, or neither. The court has no reason to rely on any
vi deos now included in the record. And so, this court does not

have a record of the evidence that was before the Adjustnent

Committee.

3% The video clips that are now in the record seemngly
depict two areas based on their electronic titles, New Lisbon
Correctional Institution A Unit dayroom side A and side B. No
clip is labeled as depicting the A Unit courtyard, or the view
fromany New Lisbon Correctional Institution exterior canera.

16
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1119 The lack of a record of the evidence the Adjustnent

Commttee viewed in determning quilt is a significant
procedural defect in the present case. This is a certiorari
review limted to the record of the Adjustnment Commttee. It is

the duty of the Departnent of Corrections to nmaintain a proper
record and forward it to the courts for review when review is
request ed. Because the court does not have a record of the
evi dence upon which the Adjustnment Commttee relied, | conclude
that due process has been violated and Jackson nust be accorded
a new hearing that conplies with constitutional and statutory
due process requirenents.
|1

1120 There are a nunber of other defects apparent in the
record of this disciplinary proceeding. The cumul ative effect
of all the errors is that Jackson did not get a due process
hearing that conplied wth constitutional and statutory due
process requirenents.

121 First, the Conduct Report on which the Adjustnent
Conmittee relied as evidence concluded, on the basis of the
confidential informant statenents, that Jackson net wth the
rioters "seconds before"” the riot took place. Not hing in the
statenents of the confidential informants and nothing else in
the record supports this tenporal el enent.

122 Jackson argued as foll ows: "The video evidence shows
that the confidential informant testinony that Jackson net wth

the rioters to 'call' the riot 'seconds' before it occurred is

17
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i naccur at e. No ot her evidence supports the DOC s finding that
Jackson incited the riot 3l

1123 The Adjustnment Commttee concluded, after evaluating
all of the evidence, that "the statenents in the conduct report
are correct." See Exhibit A Disciplinary Hearing Reasons for
Deci sion and Evidence Relied On. The confidential informant
statenents do not support the tenporal conclusion in the conduct
report. The video evidence presented to the circuit court does
not support the tenporal elenent that the Adjustnment Commttee
concl uded was correct. Under what evidence can reasonable m nds
conclude that the statenments in the conduct report, and
therefore the Adjustnment Commttee's conclusions, are correct?

1124 Second, the Adjustnment Committee limted the nunber of
Jackson's wtnesses to two, the nunber provided for in the
regulations.® It is within the discretion of a hearing entity
to limt the wtnesses. Here the evidence against Jackson was
in the form of confidential informant statenents. Al t hough
confidential informant statenents are sufficient evidence in a
di sciplinary hearing, Jackson did not know who the informants
were and could not cross-exam ne them If the informants were
fellow i nmates, they nmay have been biased because they were the
culprits thenselves or they received favors for their
statenments. Under such circunstances it would seem that Jackson

shoul d have been given the benefit of additional w tnesses in

3. Reply Brief of Petitioner Darnell Jackson Regarding
Qut conme of Remand at 1, 18-109.

32 Ws. Adnin. Code § DOC 303.81(1) (Dec. 2006).
18
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his favor, barring legitinate safety concerns (none of which
were noted on the record).*

1125 Jackson argued in his record of wi tness testinony that
the testinony he wished to submt nade clear that the hallway
nmeeti ng of which he was accused never occurred. The Adjustnent
Comm ttee, wthout elaboration, denied his request, stating that
Jackson "Did Not Provide Good Cause To Denonstrate Additional
wi tnesses could Provide Essential Testinony" (capitalization in
original). Jackson asserts that the Conmttee ignored this
evi dence. 3*

1126 Third, innmates are entitled to an inpartial Adjustnent

5 as do the

Comm ttee. Constitutional due process so requires,?
regul ati ons.
1127 Jackson argued that "[t]he DOC violated its own

regulations in this case when it permtted to Lt. Zank to both

33 Jackson provided the names of two fellow inmates who
would contradict the statenments of the informants and a
correctional officer who would testify that before the riots
Jackson denied being in a gang. The reviewing staff decided
that these witnesses would not be permtted to attend because
Jackson "did not provide good cause to denonstrate additional
W t nesses could provide essential testinony."

Jackson did not make this argunent before this court. He
raised it in his adm nistrative appeal

34 Post - Remand Menorandum of Petitioner Darnell Jackson,
June 18, 2010, at 6.

% wlff, 418 U.S. at 571. Cf. In re Mirchison, 349 U S
133, 136-37 (1955) ("[T]o performits high function in the best
way "justice nmust satisfy t he appear ance of
justice." . . . Having been a part of that [single judge-grand
jury] process a judge cannot be, in the very nature of things,
wholly disinterested in the conviction or acquittal of those
accused.").

19
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investigate and judge Jackson's alleged involvenent in the

riot"% and "Lt. Zank's participation in both the investigation
and the hearing raises due process concerns.3 | agree.

1128 Lt. Zank served on the team that investigated the riot
and was one of the nenbers of the Adjustnment Committee that
found Jackson guilty The Departnent of Corrections regul ations
prohibit individuals "with a substantial involvenent in an
incident” from serving on the Adjustnment Conmittee for a hearing
on the subject of that incident.®® It is not clear in the
regul ati ons  whet her "i nvol venent in an incident” nmeans
i nvolvenent in the riot here or involvenent in the investigation
of the riot. We do not know whether Lt. Zank was involved in
the riot. The record indicates she was involved in the
i nvestigation.

1129 In any event, ordinarily, an investigator or
prosecutor does not serve on a hearing (decision making)
commttee, to avoid any question of the integrity of the hearing

procedure or inpartiality of the hearing exam ners. Allow ng an

i ndi vidual substantially involved in investigating a prison

% Brief and Appendi x of Darnell Jackson at 15.
37 1d. at 16.

% Ws. Admin. Code § DOC 303.82(2) (Dec. 2006):

No person who has substantial involvenent in an
i ncident, which is the subject of a hearing, may serve
on the commttee for that hearing. Committee nenbers

shall determ ne the subject matter of the hearing in
advance in order to allow replacenent of commttee
menbers if necessary and thereby avoid the necessity
of postponing the hearing.

20
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incident to sit in judgnent of an inmate at a disciplinary
proceedi ng involving that incident "may raise such doubts about
the integrity of the hearing procedure and the inpartiality of
its participants so as to trigger due process considerations. "3

1130 Lt. Zank was an officer who interviewed Jackson after
the riot. Jackson alleges that Lt. Zank requested that he waive
his due process rights. Lt. Zank apparently was a | eading
menber of the Adjustnent Conmittee. She conpleted the
Di sciplinary Hearing Decision form, giving the reasons for the
decision, including the evidence wupon which the Commttee
relied. She appears to be the person who struck a reference to
a video fromthe Decision on the instructions of the \Warden.

131 | agree with the nmgjority opinion that the record on
Lt. Zank's involvenent in the riot or the investigation before
the Adjustnment Conmittee was formed is sparse. But on the basis
of the limted witten record, the aura and aronma of substanti al
involvenent in the investigation are present and raise due
process concerns, regardless of the neaning of the phrase
"substantial involvenent in an incident" appearing in the

regul ati ons.

% Redding v. Fairman, 717 F.2d 1105, 1113 (7th Gr. 1983).
See also Witford v. Boglino, 63 F.3d 527, 534 (7th Gr. 1995)
("If an officer is substantially involved in the investigation
of the charges against an inmate, due process forbids that
officer from serving on the adjustnment committee."); Piggie v.
Cotton, 342 F.3d 660, 667 (7th Cr. 2003) (due process forbids
"officials who are directly or substantially involved in the
factual events wunderlying the disciplinary charges, or the
investigation thereof, from serving on the board hearing the
charge").
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132 Fourth, nothing in the regulations gives the Warden
authority to send the record back for <correction of the
Adj ustnment Commttee's Decision after the Warden had previously
affirmed the Adjustnment Committee's Decision. | agree wth
Jackson, who asserts: "For certiorari to provide a legitimte
avenue of independent judicial review, the DOC cannot 'correct’
the record after a prisoner petitions for review Nor does due
process pernmt the DOC to nodify the record on which its
decision was based. . . . Respondents [the State officials]
offer no authority and none of which Jackson is aware supports
the warden's decision to renpove evidence considered by the
di sciplinary comittee." %

1133 The regulations state that wthin 60 days of an
inmate's appeal of an Adjustnment Conmittee Decision to the
Warden, the Warden nmay either affirm the Decision or return the
Decision to the Adjustnment Commttee for correction, but nay not
do both. Ws. Admn. Code 8 DOC 303.76(7)(c) (Dec. 2006). The
Warden's wunilateral nenorandum returning the record only for
correction in preparation to transmt the record to the circuit

court does not cite any regulation supporting his authority to

“0 Reply Brief of Petitioner Darnell Jackson at 5, 7.
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remand the record to the Adjustnment Committee after he affirned
the Adjustnment Committee's Decision and the sentence.*
134 In contrast, § DOC 303.76(7)(e) of the regulations

authorizes the Warden to "review the conduct report and act on

it unilaterally as if there were an appeal"” (enphasis added)
In directing the change to the reference to the video in the
Adj ustnment Commttee's Decision, the Warden was not review ng
and acting unilaterally on the conduct report as authorized by
§ DOC 303.76(7)(e); the Warden was reviewing and acting
unilaterally on the Decision of the Adjustnent Conmittee.

1135 Each of these four defects taken alone nay not
constitute a violation of due process. However, these defects
taken together, along with the m ssing video evidence, add up to
a proceeding that does not conply wth <constitutional or
statutory requirenents.

1136 In the present case, in which the Adjustnment Conm ttee
must weigh the «credibility of Jackson and his supporting
W tnesses against the «credibility of confidential i nfornmant

statenents, the procedural defects are significant. The

“l The Warden cites to § DOC 303.76(6)(e) in his menorandum
however, that regulation relates to the Adjustnment Commttee's

obligation to inform the inmate of the hearing decision. In
contrast, the majority cites to 8§ 303.76(7)(e). See mpjority
op., Y24 & n.10 (enphasis added). That regulation states as
follows: "The warden may at any tine review the conduct report
and act on it unilaterally as if there were an appeal” (enphasis
added) . In directing the change to the reference to the video,

the Warden was not review ng the conduct report as authorized by
8§ DOC 303.76(7)(e); the Warden was reviewi ng the Decision of the
Adjustnent Commi tt ee. Section DOC 303.76(7)(e) therefore does
not apply in the present case and does not authorize the
War den's conduct.
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curmul ative effect of the procedural errors underm nes confidence
in the Adjustment Committee's findings and Decision.* The
errors were prejudicial.?*

1137 On the record before this court, we do not know what
evidence was before the Adjustnment Conmittee, and wth the
videos gone, the <court does not know the basis for the
Adj ustnent Comm ttee's Decision. Courts on certiorari review
must be able to review the record upon which the Adjustnent
Conmittee relied or the court nust remand the cause for
reheari ng. A reviewable record does not exist in the present
case. On the basis of the procedural deficiencies in the record
before the court, the court cannot decide that the Adjustnent
Commttee's actions were not arbitrary, oppr essi ve, or

unreasonable and representative of its wll and not its

“2 State v. Harris, 2008 W 15, 9110, 307 Ws. 2d 555, 745
N.W2d 397 ("The cunulative effect of several errors my, in
certain instances, undermne a reviewng court's confidence in
the outconme of a proceeding.") (citing State v. Thiel, 2003 W
111, 264 Ws. 2d 571, 665 N W2d 305; Alvarez v. Boyd, 225
F.3d 820, 824 (7th Cr. 2000); United States v. Rivera, 900
F.2d 1462, 1469 (10th Cr. 1990); United States v. Willace, 848
F.2d 1464, 1472 (9th Cr. 1988)); State v. Thiel, 2003 W 111,
160, 264 Ws. 2d 571, 665 N W2d 305 (determning that the
curmul ative effect of deficient assistance by counsel may in sone
i nstances establish prejudice).

43 Wsconsin Adnin. Code § DOC 303.87 (Dec. 2006) provides:
"If staff does not adhere to a procedural requirenment under this
chapter, the error is harmess if it does not substantially
affect a finding of guilt or the inmate's ability to provide a
def ense. "

Because the cunul ative effect of the errors does affect a
finding of guilt, the violations of the procedural requirenents
in this case are not harnl ess error.
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j udgnent . | conclude that Jackson's due process rights have
been vi ol at ed.

1138 For the reasons set forth, | wuld reverse the
decision of the court of appeals denying Jackson's wit of
certiorari. | would remand the cause to the Departnent of

Corrections for a rehearing. Accordingly, | dissent.
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EXHIBIT A
DEPARTMENT OF CORRECTIONS ' WISCOMEIN
Dhvigien of Adul iFatilufiens Adminsimsve Coda
OG- e 210) NOTICE OF MAJOR DISCIPLINARY HEARING RIGHTS AND Chapiam DOG 303

WAIVER OF MAJOR HEARING AND WAIVER OF TIME
{for Major or Minor Disciplinary Hearings)

DEFENDER MAME [ROC NUMBER [ INSTITUTION COMOUCT REFPDAT NUMBER
Seck soen, T e e rel 195743 M 11731337
NOTICE OF MAJOR DISCIPLINARY HEARING RIGHTS

1. You have been accused and charged with a wviolation|s) of the rules and regulations of the institution which the
Administrative Rule DOC 303.68(3) or Securlty Directar has designated as a major offense as stated in the

abave-referenced Conduct Report given to you an | - S . .20 05

2. You are advised tha, if the Adjustment Committee or the Hearing Officer determines you have committed the vietation(s)
of instdution rules and regulations alleged, you may be subject to penalties as enumerated in DOC 303.684(1(a-k)
ncluding but not limied o the following:

A Adjustment Segregation; D. Restilution;
B. Program Segregation; E. Lossof Olher Specifiad Privileges,
C. Loss of Time or Exfension of MR Date; F. Disciplinary Separation

3. ¥You are further advised that, if the Adjustmaent Committee or Hearing Officer determines you have commitied the

violation{s) of mslifution rules and reguiations alleged, the following may resu't;

A, Recommendation to Program Review Committea for:
1. Reclassification of Security Rating,;
2. Change of Program Assionment; 4, Removal from the Work [/ Sludy Release Program;
3. Transfer to Another Instibution; 5. Suspension of Leave,

B. Change of Housing Assignment;

C. Suspension of Visiiing or Comesponding Privileges;

D. Consideration as a Basis for Denying You Parole.

4, You gre further edvised that you have the right to raspond fo the alleged 'mlalmn{s] and be heard by the Adjustment
Committee or a Hearing Officer at a disciplinary hearing. You have the right to appear at such hearing on your own behalf
and alsp to be assisied by a desonated stafl advecate. If an offender objects lo the assignment of a perticular advocate
because the sdvocate has | known and demonstrated conflict of mterest in tha case, the Warden/Superintendent shall
assign a differen! staff member to serve as the offender's advocate.

NAME OF STAFF ADMDCATE APPOINTED | OR DESEHNATED BY WARDEN (If hearing is not waihned)

H. Hermann

If you refuse to pericipate in said hearing, a staff advocate may be appointed for you and the hearing will be held while
wau stand mute,

5. Al said hearing, you or vour staff advocate will have the right to question any adverse witnesses. The Adjustmant
Commitiee or Hearing Officer may permit questions or require you or your staff advocate to submit questions to the
Adjustment Commitiee or Hearing Officer to be asked of the Witness, Repetitve, disrespectful and irelevant guestions
may be forbidden.

6. Af ssid hearing, vou or your stsff advocate may presaent aral, writhen, documerntary, physical evidence and evidenca from
voluntary eve witnesses. If there are persens who are eye witnesses (institution offender(s) and / or siaff) to the alleged
vinlatian{s), you may reguest, in writing, within 2 days of the service of this notice when no advocate is assignad and within
2 gays of the initial contact by your advocate when an advocate is assigned, using form DOC-73 which will be provided to
you, that anmy one of more of those witnesses be present at said hearing. You may reguaest no more than 2 witnesses (plus
reporting staf member(s)} without good cause. The Security Director may investgate your request to detarmine if the
wilnesses should be called. You will be given the decsion in wilting, which will include, if any of the wilnesses are rejected,
the reason for rejection,

7. The Sscurty Director may auiharlze a hearing beyond the 21 day time limit, either before or after the 21af day.
A. Tha hearing shail be held no seoner than 2 days, and generally not more than 21 days |, after the date you were
given 8 copy of the above-referenced conduct repart.

[CONTINUED ON REVERSE SiDE) @
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8. You are further advised that you may waive the time limits for said hearing and reques! disposition of the allepgad
violabions{s} or request an extension of the time limits i which fo prepare for the hearing. This wabver must alse be
approved by the Securily Direcior.

8. You are further advised that you may, at any time, waive your right to a formal due process (major) disciplinany hearing.

10, You are further advised that, if you waive your right to & formal due process (major) disciplinary hearng, the alleged
violation{s) will be: disposed of in accordance with DOC 303.75 which Includes:

A, A hesring consistent with the time frame outlined in £ 7 of this farm;

B. You may presenl your versian of the incident;

. The staff member(s) who wrote the Conduc! Report does not need to be present;

3. The Hearing Officer Adjustment Commities may question you and otherwise investigate the case and shall decide your
guilt or innocence and decide the punishmeanl to be imposed.

11, You are furthor advised that you may appeal {form #D0C8-81) the Hearing Officer's or Adjustment Committes's finding of
auilt-and / or punishment to the Warden/Superintendont within 10 days after either a dee procass hearing or after you
receive a copy of the decision, whichaves s later,

12, You are further advisad that if you refuse lo attend tha hearing, the hearing may be conducted without vou being present.

" certfy that | nave read, or had reed o me, DATE SIGMED

and fulky understand this Molice of Major

Disciplinary Hearing Rights, | J-20 ¢S
"1 cedify tnat the offender has read, or | have DATE SHSNED

read to him'her the Notice of Major
Crisciplinary Hearing Righls, 6.5
[[] oFFenper REFUSES TO SIGH NOTICE

WAIVER OF FORMAL DUE PROCESS [MAJDR) HEARING:

MOTICE TO OFFENDER:  Tha Sacurity Direcior made b hearing procedure & formal due prosess hearing. Yau hkave many fghls.
You may ghe up all of these rights and have an iformal hasring in accordance with DOC 303.76(2)

1 I: | READ DR HAD READ TD ME THE NOTICE OF MAJDR (Formal Due Process) ISCIFLANARY HEARING RIGHTS;

2 |: | UNDERETAMD WHAT MY RIGHTE ARE;

3 E | UNDERSTAND THAT WHEM | WAIVE MY RIGHTS, | WAIVE THE RIGHT TO;

A GTAFF ADVOCATE;
TO REQUEST A WITHNESS;
OTHER PUSSIBLE RIGHTS IN A FORMAL DUE PROCESS HEARBNG,

d. E [ WAIVE &Y RIGHT TO & FORMAL DUE PROGESS HEARIMNG: (also check boxa or b)
- a L) | ADMT 1AM GUILTY
b, D | DD KOT ADMIT | AM GUILTY
7O BE YALID:; Oitfien der must cheok all boxes and 850n s siatemant. This stalemerd musl be withessad and daled_
WAIVER OF TIME LIMITS: (al Hearings)

I:l | WAIVE THE 2 DAY TIME LIMIT AND HAVE NO DBJECTIONS T A HEARING S00MER I:! | WANE THE 21 D&Y LIMIT
| have checked the approprate boxes abowe and my signature means that:
:I | WAIVE & FORMAL DUE PROCESS [MAJOR) HEARING ar I:' | WAIVE TIME LIMITS or
i:l | WAIVE BOTH DUE PROGESS (MAIDR) HEARING AND THE TIME LIMITS )
OFFERDER SIGHATURE DATE SIGHED WITNESS SIGHATURE DATE GHEsED
TBECURITY DIRECTOR'S DECISIIM OR ST T0e ST, : TATE 5orED
| APPROVED: :I NOT APPROVED
DISTRIBUTION (After Security director’s Decision): Oviginal — Case Fite; Copy — Offander;, Copy = Securily Orfice; Copy - Advocain @
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et Akt DISCIPLINARY HEARING ikt o
DQC-b4. . 079G : REASOMNS FOR DECISION AND EWDENCE RedlED ON Chapizrs DOC 383 8 324
I'-FFENDEFI HAME DG_.‘. e | |I 100G NUMEER THETITUTION CONOUCT REPOAT NUMBER
ar ¥ amn ‘hcr*té%r IJQS'T;JE | LT | 1731337
“F”E"‘“““ MAJCH - Full Dus Pracess [303.76] HEARING DATE HEARING ThiE
[ minoR [303.75] MAJOR - Waivod [303.76(2)) | |-2L-05 ] b B0 LR o
Conduct Report read aloud fo offender. [] Offender not present, but given & chance to attend. The commitles Iﬁ':ew
Offender present at hearing these facts because;
OFFENDERSTATEMENT

(7 aetinals lidle +8 AL Lhe fewd €L otee
Lhe gt (hpolveal. o Aetee Metrer Aclee
A Jree Lnd Fodeus odogetale W EA AL,

oo C'f.fﬂ'f'ﬁ’f_f".'f_}f- Oerve gnge 5 Moacd Cheots X,
Thew € wad 1 K FAGtighn { (W otd GO

£ -
?‘5‘ ALE Hi 1L+ A ;;rm @ plae, Ehvict Crpt flecttacr £
L)A2 1o CRCGlerS btn LG CLER.
EvimENCE  (The commiltes relias on the fallswing evidence in eciEiol (Based on the evidence, the committes finds tha
finding the effendar guity} cifendar guitty or nat quity of the following offenses.)

Statement in the Gonduct Report# | 131337 RN DRI

Testimeny by reparing staff member 1 303 19 Eﬁum CJ Nt Guitty
Oither testimony a qog A ity [ Nat Guity
Physical evidence (Explain what) %_ 3 Dleuity £ Not Guiny
%@ dﬂ' b PTG CETIL ] fei 4 _ Clouity [ Not Guilly
d ' LTl - FEASON FOR DEGE
] Confidential Witness Statements (attach copy of summary) ConUiL 1 0o g alo 1Y Vh*ﬁ « quffmiif i
[ | Institution rules, policies and procedures mﬂ;ww 52 Zhnd édﬁmhﬁ i pe w
[ rules, policies or procedures wera posted Eualer o er dd }{?_ Eivelen af, femf r“f&-‘-‘?“f'r

neles, policies or procedures are in a handbook
= given E all ciienders ML (s cinad | Erd AL el O

[ verbal erder {write what crder was) e elligel Fs DC"‘!C'LL{_.&L(.;,M et o KL

L HALLL gl a i, () 4 it demeloted U et ale

Property slips or other information O e o b o Qomua i Lumid' ._f-ﬂ"hi
Special writlen order was Liletde ﬁ..l:{u'_[ﬂ.{_('}ré.,_zf_m\j cbeelest by
2 — gig e i b effecin AL LU
e — = & FO aloia! aiotipleaaacf
: — - ALt (Cumtiep AL FFe
Dissent from Majority and Reasans for Dissent A )G bd bk e nd el fhe 4
[ soe Atactmanis | AL Lo O R g e {LeF Of Livkorodd
DISPOSTION ﬁ”f‘q-&lga'&ti Lot oall _ fempecdfe p k_utc,u Liuta L “FiLe fegon
by Proe re Sie L. LLLhy & 2 Y A Bl e o
e & / e it -mu;:g-.a Ae ek, E'C?!{rf!‘{fl&ifﬂ-rp .a
DOC a0a s 0AED XL
&Eﬁﬂgmﬂ?‘nﬁif {-I:'-I'_.::}L,am of L erlq'( ’gm v ¥ {,:gf}ﬁ]'(_'

Ll e s pleal Lo dereda g.{ et
d 7 mﬁﬁﬁomum_f{qmm
by o uut.r_é- ?IWL;&MJ e
a7y A HB-J0 _ DSoo.i.ﬁt:mm

En{JuHILu |:,4._c t"{'il-.f A et

Y. f ilpeiet fs uf.rfl'r ijz::ucé :
LIS a A e ufta:?éu a.m# ﬂf—,;,
Fl

,:,'Ijlrimmi.: [{,f::.ﬁ-ﬁr.l‘rﬁlﬂu aie

DATE OF DECEON | SUGHATURES OF ADULISTMENT BEH-E
OF HEARING OFFCER

|- e DT— '.:: i .Q-?.:.. G A ..1 --..-_ - o ;?;:
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8T ﬂFFEH.ﬂEH 'Dl-TEOiF‘r’ﬂ'-'EMTﬂL‘FFMH TIMEC GIEN CER
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DEFARTMENT OF CORRECTIONS WISCOMNSIN

Ditvisinn of Adul Iresl Butions Agministratia Coda

DOC-BA A (e YOG} Chapitars 303, 308, 311 & 234
RECORD OF WITNESS TESTIMONY

Thiz form mist be lsed lor all persons giving stalements including offender, staff advocate and reporting stalf member.

COFFENDER NAME DO NUMBEH NSTITUTION
DO son” Diae ne AR TAET NS | 195723 | nLCT
HEARING DATE HEARMNG TIWE 0 mmm‘f‘lmﬁ
-G - 08 | G " D | 1931337
E OF PERSCH TESTIFYING
e t_‘:r ey ¥ 18005 mﬂl‘!andﬂr Dﬂapurling Stafi Member Dﬂihar

SUMMARY CF TESTIMCHY (Include explanation of the Committea's findings ragardng tha cradibility of the testimeny of the witnegs,)
Ll ;
AL o ;:_1{('4‘.'( (L ["'"Jf L B }'L_.L;_L—-. e L f‘*—d{_o ha_.i.{-l.
K odden b ALmsaber AL rfj’k_ﬁfdfc Ko SKion
W e o ALt Lo b<r {(?%ﬂ.;?}? batl ian ~ gl h Ci,/‘é-f_":_{_éx_ ~
C:fl'ﬂ? o ;7“& o E/Caf'L-tj?' x;':]. b A _J:,L( AN 2D £ ffﬁ.ﬁ{ﬂia-ﬁf%ﬁfﬂr};
MMEDFPEHSDHTEE?;TH:G o fhe Adts /ff/'/(ﬁ'ﬁz SLll /E"(‘f"'“ ‘z"—{ﬁ {ﬁfﬁé PO T gl

& e e
T eorkiep il Rae comed g a9 EOHandar Dﬁapnrllng Staff Membear dﬂlhar e
aumMaAY OF TESTIMONY (Inchude explanation of the Commitiee's findings regardng the credibiley of the testimony of the wiiness.)

Ao wr A wof gr take fhe Qg leerceey~ o Al rer
C g d2el Atie Ll Lt af pical §~

Al L0 e Aol mof.

OF FERSON TESTIFYING
ki [otiender [Reporting Statf Member [Hother ﬂ({ .
SUMMaRY OF TESTIMONY (Inclede explanaton of tha Commitiea's findings regarding the n:radhiniﬁr of tha testimany of the witness.)

LJLU!"—'J‘LM’LC&L— fo Aelel

NAME OF FEFRSON TESTIFYING
Dﬁﬁmd-nr DH‘ipuang Stafl Member D{)ﬂﬂw

suMmary oF TESTMONY [Include explanation of the Commities’s findings regarding the credizdly of the testimany of the witness. ]

NIETOID Mk Owiminal - Pacs Blas Maeae o Offanclas o o Qoo Offlsas Maear o Aeheeaio r-l tﬂ\I
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DEPARTMENT OF CORRECTIONS WISCONSIN
Ciitslon of Adud Insl Hutiens. Admintsiratve Fuin
DOC-T7 (R, G580} Section DOC 300,68

DISCIPLINARY HEARING FOR MAJOR VIOLATIONS
CONFIDENTIAL INFORMANTS

OFFENDER NAME LoC HUMEBER
Sac¥snn, Dacne ) _ 85733
IMSTITUTION HEARPG DATE HEARING TRE
nNLeT | \-36-0615 | %

Instructions: Commilies fills out this form when a witness refuses to lestily in person and the committee finds that
testifying would pose a significant risk of bodily ham to the witness.

The Committee considered a statement by the witness that was:

I? Signed
[;:l Taken under oath

g] Corraborated by one of the following:

[ ] Other evidence which substantially corroborates the facts alleged in the statement e.g., an
eyewiiness account by a staff member or circumstantial evidence (describe the evidence relied on)

[ ] Evidence of a very similar violation by the same persan

(explain)
Mote: The commitiee cannof rely on evidence of a similar violation if the disciplinary decision on
the violation was vacated by a court or by the warden/ superintendent

@ Two anonymous statements by different persons, both signed and taken under oath
[ ] The committee questioned the witness

|:] The committes gave a summary of the contents of the statement 1o the offender (attach summany)

METRIANTION:  Drininal - Sacenbe Nirrctare Cone-Mase File £
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DEPARTMENT OF CORRECTIONS WISCONSIN

Divistan of Adult Instiutans Administrabive Cooa

DOC-TEA (BTH) Chapter DOC 303
SUMMARY OF CONFIDENTIAL INFORMANT STATEMENT(S)

REFEREMCE WUMBER CONDUCT REPORT MUMBER DATE

NLCII1/11/04 disturbance 1644412  [11/2804

INSTRUCTIONS:

A summary of this stalement musl ba presented to the offender al or before the disciplinary hearing,

. — = e ]

STATEMENT i — =

Darnell Jackson is calling it for the Vice-Lords and P-Stones, 1 saw inmates putting their boots and gloves on and |
knew something was going to happen. Vest, Treadwell, Damell Jackson, and Alvin Kenney were all huddled up first
in the hallway. All the people who assaulied the stafl are V.L. and P-Stones (Rangers) | also saw Lipsey and Ward
outside in the hallway talking to *“Whiz" aka Damel] Jackson.

= __-- - = - _____- .= ________-— - _-_ - _-_ = - -_. = .}
STATEMENT #2 ]
Lipzey (Samuel) was on crutches and came back to the unit from HSU. Lipsey stated to the inmate’s n the unit that he
saw Love being attacked and the guards had him on the ground and were beating lum. Treadwell and Vest then went
10 Whiz {who is first in command) and told him about Love. Whiz was behind the incident. He stated to them, “you
guys know what you have to do.”

e e o e e e e e e e R
STATEMENT 23
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EXHIBIT B
OEPARTMENT OF CORRECTIING WISCOMNSIN
Divimion o Adull insdiulicrs Adminisirathes Code
DOC-S1 [Farv. 1100) Chapiar DOC 303

APPEAL OF ADJUSTMENT COMMITTEE OR HEARING OFFICER'S DECISION
INSTAUCTIONS TO OFFENDER:  Submit both copies of this appeal to the Wardes. A copy will ba retumed to you when the |
‘Werdan reaches a decision.
DFFEHDER MAME DOG NUMBER DATE OF DECISION CONDUCT REPOAT # INVOLVED

Dhtae\V SAcKSen 9574, a5 [ 1731337

FINDINGS OF GUILT (Do net list fimdirgs that you ane not appeaiing) Moo, g H
Fule rumbser Reason for appeaing finding of guilty [': oF Y

02,18 L was ned Tavelved i Ty Wind oF Witay Lt P Laei Bt Mook
Ew;u"'}"&‘" B0 i-i-0Y of Atwiishes, Cofb. Tnsk. There Wos nsuffier o
Support qum"‘j ME guiliy . -Ff'l‘:. Mecerd 1o Wod with ony ditsct Suvidenee e
Biinat i = 3 tﬂcwmjalrl, dirtireg, Comramnded, CoecEsed of Gont &

ane AAUENL To ParkLipabe im & ok ; :

| " o (Conbinug: See Abachomentd) 167y

DEGISION OF DISPOSTION (Do not list purshmanss you ar rot appealing] E X

: Disposition . ) Reason for appealing disposition
.‘ﬁd“ﬂa.ﬁ&y ek T'm net tuiilrb", T woe never wmvelued win—
0. pleafem Sta. ; ol et
= = Seld it oo Tew o h“f-l"hf‘:} P Biok o plvae
VW appcs el ue 5 Sledvrdl viane - T Nases Vs
Yad gy wefred Cenduct foped Sinc V859 Wi De-

e i Stareaakioma. Tl o A,

—_—— e ———

ADDITIONAL RELEVANT INFORMATION QP{:::-'EZ_TTﬂh Boctn oh Mool e, Cati. sk
Loven VECT Py Lok o Loas in Yoo Boslpershep oad X A nor

Ge infe dng Matlone, WG Tarmie Vesy* 314422, B\Win Kentea 30 1100
OR Besnawd ‘T{‘ﬁqﬁmﬂi*ﬁuﬂlq o Fise Badt s 0en Hﬂﬂg{_ﬁhm—l

AMETURE OF DFFENDER DATE SIGNED

1-20-05
OFFENDER'S WAWER OF TIME LIMITS
| undarstand thal | ndwe tha right to have the Warden's review of my appeal complated within 80 days of hisher receipt of this appeal.
| haraby waive this tima [imil.
EHGMATURE OF CFFENDER DATE SIGNED

WARDEN'S RESPONSE

affirm the &dustment Committea’Hearing Officer's decision and the sentence.
| .am mindifying all or part of the Adjusiment Comminee's/Hearing Officer's decision or sentance,
| reversa the Adjustmant CommitiesHesadng Officars dacision, in whale or in part.
| am returning the case to the Adjustment CommittsaHearng Oficer for further consideration or io complete or corract the record.

| REASON{S) FOR |
Idﬁm m[-f] AHEEE-E?QE# AL OF T JNSRAmIRTIoS go THE fevinice Py, &

NG 5 o5 Desice T¥ TWIA G T I Felp 7O SYADoae adit-

;.ue.-m-,ff ;ﬁm mfﬁw rraTeer o, I s AT LT Zie Do 6T e Sug—
STRUNAL. e 0L Jemaeir s THE RO TT WALl N ETT B eI B THT Tt
CempnaiMn = Fead Av SPndrepunadr 70U Awd BELIEVE Fodis o80T E Lprvanas
st THR] VENT Lenida) DUnin Bmie T8 Fe SVASTAOITIAT AUD A0 AGND T

w.‘ri'i7u. F7IVEEI SIGNATLIRE OF WARDEN 10 i) B S J76a O Ve 78 704 DATE OF GECIBION |
ol Ay B
¢ )7:" _{:E'-— "@{SE{.&Q T B FucHtert Yete dirmposn r

T ==\
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EXHIBIT C

Mailing Addrers

Jum Doyle .
Gevirmor Racine Youthfol Offcnder
Correctioal Facility
Fost Oftice Bax 2200
Matthew L. Frank 62 !H:phm- Ly M:J‘:?:W
Sty State of Wisconsin Facsmile, (262) 38177
Department of Corrections
Date: August 29, 2005
To: Richard Schoeiter, Warden
Wisconsin Smuhwul?ni@a_@/
From: Dsin A Buchler, W
Racine Youthful Offender Correctional Facility
Re: Jackson, Daroell #1957

" Conduct Report #1731337 _
Basod upon DOC 303.76(6)(e), 1 have again reviewed this conduct report, 'L can find 1o substantiation {hat there

" was a video showing Mr. Jeckson's involvement in this incidesi. |Elowever, for the reasous 1 indicated on the

mitial appeal form dated February 14, 2005, 1 find 0o reason to alter the decisions and disposition of the
disciplinary hearing that was held on January 26, 2005. Therefore, I am remanding this back to the original
hearing committee gnly for a comection of the record on fofm DOC-84 regarding physical evidencs used for this
Ce: Damell Jackson

DABMNG
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